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UNITED STATESDEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER

JENLIH JOHN HSIEH,

Complainant, 8 U.S.C. § 1324b Proceeding

V. OCAHO Case No. 02B00005

PMC - SIERRA, INC,,
Respondent

Judge Robert L. Barton, Jr.

S N N N N N N N N

ORDER DENYING COMPLAINANT’'SMOTIONSFOR ATTORNEY'S
FEES AND DENYING RESPONDENT’'SMOTION TO STRIKE

COMPLAINANT'SSUPPLEMENTAL MEMORANDUM
(February 4, 2003)

INTRODUCTION

On November 15, 2002, Complainant filed two motions with the Court: (1) aMotion to Compel
Production of Documents or in the Alternative a Court Order to Enforce the Subpoena and Request for
Attorney’s Fees, and (2) a Motion to Compel Further Production of Documents and Request for
Attorney’s Fees. | ruled on these motionsto compel a a prehearing conference on December 11, 2002,
aswell asin awritten Order on December 24, 2002, but deferred ruling on the request for attorney’ sfees
until Complainant provided time records or receipts for dl fees. Complainant provided the Court with
supplementd information supporting his request for attorney’ s fees on December 23, 2002, and January
9, 2003.

On January 15, 2003, Respondent filed a Motion to Strike Complainant’s Supplemental
Memorandum of Points and Authorities Supporting an Award of Fees Incurred in Obtaining Order to
Produce Requested Documents.

The Court rules on the two Motions discussed in this Order as follows:
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Complainant’ s request for attorney’ s fees in connection with the two discovery motionsis denied
because this Court is without authority to grant attorney’s fees based on the authorities cited by
Complainant.

Respondent’ s motion to strike the supplementa information provided by Complainant is denied
because Complainant was complying with Court orders when he filed supplementa memorandum
supporting his motion for attorney’s fees.

. RELEVANT BACKGROUND AND PROCEDURAL HISTORY

Complanant is dleging that he was terminated by Respondent due to his United States citizenship
inviolation of 8 U.S.C. section 1324b. Complaint at 2. Complainant contends that Respondent saved
jobs for H1B visa holders and replaced United States citizen employeeswith H1B visaholders. 1d. at 4.
Respondent denies these dlegations and asserts that Complainant was fired because of a Company-wide
layoff. Answer at 3-4.

Complainant filed two motions to compel discovery on November 15, 2002: (1) a Motion to
Compel Production of Documents or in the Alternative a Court Order to Enforce the Subpoena and
Request for Attorney’ s Fees, and (2) aMotion to Compe Further Production of Documents and Request
for Attorney’s Fees. Respondent’ s briefsin opposition to the motionsto compel werefiled on November
25, 2002.

A Prehearing Conference was held on December 11, 2002, to discuss Complainant’s motionsto
compdl. At the conference, | ordered Respondent to turn over thirty documentslisted onits privilegelog
as communications between paralegds and non-attorneys for an in camera review, o that | could make
an informed decison on Complainant’'s Motion to Compel Further Production of Documents. | dso told
the parties that | was deferring a ruling on attorney’s fees until Complainant provided documentation
supporting his request.

On December 12, 2003, Respondent turned over thirty documents listed on its privilege log as
communications between pardegds and nonattorneys for an in cameraingpection.

In my Order Ruling on Complainant’s Motions to Compel Discovery of December 24, 2002, |
granted Complainant’s motion to compel with respect to the documents responsive to the subpoena
because Respondent failed to establish that these documents were protected under the attorney-client
privilege and, moreover, the attorney-client privilege had been waived due to Respondent’s failure to
produce a privilege log and failure to make a timely objection to the subpoena. Order Ruling on
Complainant’s Motions to Compel Discovery, Dec. 24, 2002, at 2-6.
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After reviewing the thirty documents | ordered Respondent to turn over in camera, | found that nineteen
sentences in three documents were potentialy privileged communications and may be redacted, but the
remainder of the thirty documents must be turned over to Complainant. 1d. at 10. | again deferred ruling
on the attorney’ sfees until Complainant provided an itemized statement and briefing supporting the avard
of suchfees. Id. a 11. Due tothe very smdl amount of privileged materid in these thirty documents, my
Order required Respondent to turn over the remaining documents on the privilege log for an in camera
review.

On December 23, 2002, in response to my ord ruling at the prehearing conference on
December 11, 2002, Complainant filed aSupplemental Memorandum of Pointsand Authorities Supporting
an Award of FeesIncurred in Obtaining Order to Produce Subpoenaed Documents (C' s 1st Supplement)
with the Declaration of Margaret Clayton atached (Clayton 1st Affidavit). In this Memoranda,
Complanant argued that the Court could grant attorney’ sfeesfor threereasons. (1) 28 C.F.R. section 68.1
alows the Federd Rules of Civil Procedure (FRCP) to be used asaguidelinein this case, and Respondent
should be assessed monetary sanctions under FRCP 37(a)(4)(A), (2) Respondent is liable for sanctions
under 28 U.S.C. section 1927, and (3) the Court hasinherent powers to sanction a party who actsin bad
fathand obstructsdiscovery. C's 19 Supplement at 2-3. Ms. Clayton’ s Declaration stated that sheisthe
officemanager and secretary of Respondent’ scounsel’ slaw officeand responsiblefor producing thebilling
gatement for clients each month. Clayton 1t Affidavit at 1. She provided the breakdown of time billed
on the two discovery motions and the hourly rate of the attorney who did thework. 1d. at 1-3.

On December 30, 2002, Respondent turned the remainder of the documentslisted ontheprivilege
log over to the Court for an in camerareview.

On January 7, 2003, | issued an Order ruling on the documents remaining on the privilege log that
had not been produced to Respondent. Because severd of the documents listed on the privilege log had
been previoudy produced pursuant to the motion to compel regarding the subpoena, there were only ten
documents on which | had not already ruled. Order Ruling on Complainant’'s Mation to Compd, Jan. 7,
2003. With respect to these remaining ten documents, | ruled that eight documentsin their entirety and a
portion of a ninth document were not protected by the attorney-client privilege and had to be produced.
Id.

Also on January 7, 2003, Respondent filed its Opposition to Complainant’s Supplementa
Memorandum of Points and Authorities Supporting an Award of Fees Incurred in Obtaining Order to
Produce Subpoenaed Documents (R’'s Opposition). Respondent responds to Complainant’ s arguments
for attorney’ s fees and asserts that FRCP 37(a)(4)(A) does not support granting attorney’ s fees against
Respondent, and that Respondent is not liable under 28. U.S.C. section 1927. R’s Oppodition at 2-5.
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On January 9, 2003, in response to my written Order of December 24, 2003, Complainant filed
another Supplemental Memorandum of Points and Authorities Supporting an Award of Fees Incurred in
Obtaining Order to Produce Requested Documents( C’ s 2nd Supplement) with the declaration of Margaret
Clayton attached (Clayton 2nd Affidavit). The memoranda and the affidavit were very smilar to the
previous submisson by Complainant.

On January 16, 2003, Respondent filed a Motion to Strike Complainant’ s Second Supplemental
Memorandum (Motion to Strike). Respondent argued that Complainant’s Second Supplemental
Memorandum was “no more than a reply brief addressng the points raised by Respondent in its
Oppodition....” R'sMoation to Strike at 1.

Complainant filed an Opposition to Respondent’s Motion to Strike Supplemental Memorandum
of Points and Authorities for Award of Attorney’s Fees (C's Opposition) on January 22, 2003.
Complanant statesthat hefiled the supplemental memorandum of points and authoritiesfor attorney’ sfees
“because the court ordered him to on December 11, 2002 and again on December 24...." C’' s Opposition
al.

1.  COMPLAINANT'SMOTION REQUESTING ATTORNEY’'S FEESINCURRED IN
THE COURSE OF FILING TWO MOTIONSTO COMPEL DISCOVERY

Complainant’s motions requesting attorney’ s fees incurred in the course of filing two motions to
compe discovery is denied because this Court is without authority to award attorney’ sfees at thiscase's
current posture based on the authorities cited by Complainant.

Complainant supportshisrequest for attorney’ sfeeswith threelega arguments. First, Complainant
argues that under 28 C.F.R. section 68.1, the FRCP can be used as agenerd guideline in this case, and
Respondent is lidble for sanctions under FRCP 37()(4)(A). C's 1st Supplement at 2. Second,
Complainant asserts that Respondent’ s counsdl isliable for sanctions under 28 U.S.C. section 1927. 1d.
Fndly, Complainant contends that Respondent should be sanctioned pursuant to this Court’s inherent
powers to sanction a party for obstructing discovery. Id. at 3.

A. Respondent’s Liability for Attorney’s Fees Under FRCP 37(a)(4(A)

Complainant argues that the FRCP can be used as a generd guiddinein this case pursuant to 28
C.F.R. section 68.1, and Respondent should be liable for sanctions under FRCP 37(a)(4)(A). 1d. at 2.
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Respondent arguesthat FRCP 37(a)(4)(A) is not applicable to the subpoenaed materias because
the Rule only pertainsto afailure to respond to arequest for inspection under FRCP 34. R'sOpposition
at 2. Additiondly, Respondent argues that it was “subgtantialy judtified” in withholding the documents
requested in Complainant’ stwo motionsto compd, thus not ligble for sanctionsunder FRCP 37(a)(4)(A).
1d. a 2-4. Respondent contends that it was “acting in good faith.” 1d. at 4.

The FRCP may be used as a generd guiddine “in any situation not provided for or controlled by”
the OCAHO rules of practice. 28 C.F.R. § 68.1 (2002).

FRCP 37(a)(4)(A) provides that if amotion to compel discovery is granted,

“the court shal, after affording an opportunity to be heard, require the party or
deponent whose conduct necessitated the motion or the party of attorney advising
such conduct or both of them to pay the moving party the reasonable expenses
incurred in making the motion, including attorney’ sfees, unlessthe court findsthat
the motion wasfiled without the movant’ sfirst making agood faith effort to obtain
the disclosure or discovery without court action, or that the opposing party’s
nondisclosure, response, or objection was substantidly judtified, or that other
circumstances make an avard of expenses unjust.”

Fed. R. Civ. P. 37(8)(4)(A).

Under section 68.1, the FRCP are to be used as agenerd guideline to complement the OCAHO
rules of practice. 28 C.F.R. §68.1(2002). The FRCP areto be consulted “in any Situation not provided
for or controlled by” the OCAHO rules of practice. 1d. The OCAHO rules of practice provide for
discovery sanctions. 28 C.F.R. 88 68.23 (ligting severa sanctionswithin the authority of an adminigtrative
law judge (ALJ) for discovery violations), 68.28 (providing an ALJ with the ability to exercise powers
necessary to regulate the proceeding), 68.35 (providing an ALJ with the power to exclude parties,
witnesses, and representatives from proceedings for failure to comply with standards of conduct).

Becausethe OCAHO rulesof practice providefor discovery sanctions, and the authority to award
attorney’ s fees in an on-going case is not listed as a discovery sanction, there is no need to turn to the
FRCP asagenerd guiddine because discovery sanctionsare provided for and controlled by the OCAHO
rules of practice. Although the FRCP may be consulted as a genera guiddine for Stuations not provided
for or controlled by the OCAHO rules of practice, section 68.1 was not intended to create power and
authority that statutes and regulations have not vested in an ALJ. Accord United States v. Nu L ook
Cleanersof Pembroke Pines, Inc., 1OCAHO 1771, 1780(1990) (“[s]ection 68.1 only invokesthe FRCP
for use‘asagenera guiddine to supplement the procedura Rules asneeded, it doesnot purport to clothe
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AL Js with subgtantive power, such as those granted U.S. Digtrict Court judges....”)

(Chief Adminigrative Hearing Officer (CAHO) reversing an ALJ and holding that an ALJ adjudicating a
case under 8 U.S.C. § 1324a does not have the authority to award monetary sanctions for attorney
misconduct). But cf. United Statesv. Arnold, 1 OCHAO 781, 793-98 (1989) (deriving power to assess
monetary sanctions at the conclusion of the case from 28 C.F.R. 88 68.1 and 68.23(c) when adjudicating
an 8 U.S.C. § 1324a proceeding) (not reviewed by the CAHO).

Although monetary sanctions for discovery abuses are not mentioned in the OCAHO rules of
practice, other sanctions, including sanctions more severe than monetary sanctions (such as rendering
judgment against aparty) areavailableunder 28 C.F.R. sections68.23, 68.28, and/or 68.35. Additionaly,
the prevalling party may seek attorney’s fees at the conclusion of the case pursuant to 8 U.S.C. section
1324b(h).

B. Respondent’s Liability for Attorney’s Fees Under 28 U.S.C. Section 1927

Complainant argues that Respondent isliable for sanctions under 28 U.S.C. section 1927, which
states, “[a]ny attorney or other person admitted to conduct casesin any court of the United States or any
Territory thereof who so multiplies the proceedings in any case unreasonably and vexatioudy may be
required by the court to satisfy personaly excess costs, expenses, and attorneys feesreasonably incurred
because of such conduct.” 28 U.S.C. § 1927 (2002).

Respondent contends that it did not violate 28 U.S.C. section 1927 because it did not act
unreasonably or vexatioudy when it withheld privileged documents. R's Opposition a 5. Respondent
datesthat “it was acting with due diligence” 1d. Respondent dso argues that Complainant must make
aclear showing of bad faith to recover attorney’ s fees under this statute. |d.

| spedificaly reject Respondent’s argument that it did not act unreasonably or vexatioudy in
withholding the documents pertaining to Complainant’s two motions to compe under aclam of privilege
or that it was acting with “due diligence” whenit clamed atorney-client privilege asto the documentsthat
are the subject of thesemotions. Infact, as| stated in the Order of December 24, 2002, | am extremdy
troubled by the behavior of Respondent’s counsel with respect to the assertion of the attorney-client
privilegeinthiscase. Inthe Addendum to the Order of December 24, 2002, | addressed the privilege
claim with respect to each of the documents. Not only did | rgect the clam with respect to dmost dl of
the documents, in severd instances| concluded that the assertion of the privilegewas particularly frivolous.
With respect to most of the documents listed on the privilege log, no competent counsd could conclude
that these documents could be withheld pursuant to aclaim of attorney-client privilege. Thus, | find that
Respondent and its counsdl have behaved egregioudy and in bad faith.
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However, | conclude that Section 1927 does not apply to thiscase. The pertinent statute applies
to attorneys or others conducting casesin any “court of the United States.” 28 U.S.C. §1927. The Tenth
Circuit, dong with some federd digtrict courts, have held that federd bankruptcy courts are not “ courts of
the United States’ for purposes of 28 U.S.C. section 1927. Jonesv. Bank of Santa Fe (In re Courtesy
Inns, Ltd., Inc.), 40 F.3d 1084, 1086 (10th Cir.1994) (relying on In re Perroton, 958 F.2d 889 (9th Cir.
1992) (congtruing the satutory language of “court of the United States’), holding that “court of the United
States’ in U.S.C. Title 28 means Article 111 courts), In re Westin Capital Markets, Inc., 184 B.R. 109,
117-18 (Bankr. D. Or. 1995) (relying on In re Perroton), In re Burt, 179 B.R. 297, 301 (Bankr. M.D.
Fla 1995) (holding that the federa bankruptcy courts are a “unit” of the District Court and not an
independent court of the United States).

OCAHO isnot an Article 111 court, but a creation of Congress and is an administrative court or
tribund. Itispart of the Executive Branch, not the Judicia Branch of government. If afederd bankruptcy
court is not considered a “court of the United States” under 28 U.S.C. section 1927, surdly OCAHO
would not be considered a “court of the United States” within the meaning of section 1927. Thus,
28 U.S.C. section 1927 isinapplicable to this case and does not grant me the power to award attorney’s
feesto Complainant.

C. Respondent’s Liability for Attorney’s Fees Based Upon the Court’s Inherent
Powersto Deter a Party from Obstructing Discovery

Complainant argues that this Court has “the inherent powers to sanction a party who acts in bad
fathand obstructs discovery.” C's 1st Supplement at 3 (citing Roadway Express, Inc. v. Piper, 447 U.S.
752, 766 (1980)).

Respondent does not directly respond to Complainant’ s contention that this Court possesses the
inherent power to sanction parties who obstruct discovery.

The only case Complainant cites to support his contention that this Court has inherent power to
sanction a party who obstructs discovery is Railway Express (cited above). Railway Expressinvolved a
race discrimination case in which a federd digtrict court judge assessed attorney’s fees and court costs
againg plaintiff’s attorneys for violating a court order to answer interrogatories, as well as ddiberate
inaction during the litigation. Railway Express, 447 U.S. a 755. The Supreme Court remanded the case
to the digtrict court and admonished that attorney’ s fees * should not be assessed lightly.” Id. at 767.
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Railway Express does not support Complainant’s request for attorney’s fees. Firgt, the party in
Railway Express violated explicit court ordersto answer interrogatories. Second, the federa digtrict court
levied the attorney’s fees at the conclusion of the case; after the case had been dismissed. |d. at 755.
Third, Railway Express took place in a United States Federa Didtrict Court, not an adminidrative law
proceeding.

The present situation is different because the sanctionsin Railway Expresswere entered at the end
of the case, wheresas here this case hasnot yet concluded, and litigation ison-going. Further, an OCAHO
ALJdoesnot possessthe sameinherent powersthat federd district court judgespossess. Although federal
judges and AL Js are functionally comparable, Butz v. Economou, 478 U.S. 478, 513 (1978), their
authority and power are derived from different sources. Railway Express discusses the inherent power a
federd didtrict court judge has to issue the sanctionof contempt. Id. at 764. Further, in Rallway Express
the party had violated a court order. Here, athough Respondent did not act in good faith in asserting the
attorney-client privilege, Respondent has not violated an express court order. As mentioned previoudy,
an OCAHO ALJ has ample powers under the rules of practice to sanction aparty or party’ s counsd that
falsto comply with ajudge sorder. See 28 C.F.R. § 68.23 (2002).

Railway Express does not support Complainant’s motion for attorney’s fees because the case
involved a party who violated acourt order, attorney’ sfeeswere given at the end of the case, and the case
occurred before afedera ditrict court judge.

Complainant's Motion for Attorney’s Feesis denied at thistime.

V. RESPONDENT’'S MOTION TO STRIKE COMPLAINANT’S SUPPLEMENTAL
MEMORANDUM OF POINTS AND AUTHORITIES FOR AWARD OF
ATTORNEY’SFEES

Respondent argues that Complainant’s Second Supplemental Memorandum is “no more than a
reply brief addressing the points raised by Respondent in its Oppogtion...” R’'s Mation to Strike at 1.
Respondent states that Complainant did not seek permission to file areply brief pursuant to 28 C.F.R.
section 68.11(b), thus the Court should disregard the brief and strike it from the record. Id. at 2.

Complainant states that he filed the second supplemental memorandum of points and authorities
because the Court ordered him to do so on December 11, 2002, and December 24, 2002. C's

Oppositionat 1.
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Complainant’ sfirst supplementa memorandum to hismotion for atorney’ sfeesin reponseto my
oral order at the prehearing conference wasreceived by this Court on December 23, 2002. On December
24, 2002, | issued a written Order detailing the information required in Complainant’s supplementa
documentation. Order Ruling on Complainant’ sMationsto Compd, Dec. 24, 2002. On January 7, 2003,
the Court recaeived Respondent’s opposition to Complainant’s first supplemental memorandum. On
January 9, 2003, Complainant filed another supplemental memorandum of pointsand authoritiessupporting
his motion for attorneys fees in response to my written Order of December 24, 2002.

Although Complainant make some new legd arguments and introduces additiona testimony about
hisfeesin his second supplementa memorandum, complying with Court ordersis not grounds for striking
apleading.

Respondent’s Motion to Strike Complainant's Supplemental Memorandum of Points and
Authoritiesfor Award of Attorney’s Feesis denied.

V. CONCLUSION
Complainant's Motion for Attorney’s Feesis denied at thistime. 1f Complainant isthe prevailing
party at this case's conclusion, Complainant may move for attorney’s fees pursuant to 8 U.S.C. section

1324b(h).

Respondent’ s Motion to Strike Complainant’s Supplemental Memorandum is denied because
Complainant was complying with my orders.

ROBERT L. BARTON, JR.
ADMINISTRATIVE LAW JUDGE



